Legal Methods (Prof. Cohen) – Class Comments on Assignment 2

November 18, 2005


Comments for Everyone
Below are comments on each paper.  I’ve kept the grading anonymous but structured comments below on all the papers so that everyone can benefit from editorial remarks pertinent to each person’s assignment. You can learn a lot about how to do this by reviewing specific critiques below of other students’ assignments.  


A word of warning: I’ve heard some are working on the assignments in groups.  This violates the assignment instructions, which explicitly state: “
This is an individual and not a collective exercise.”  It also constitutes cheating.  Those students who violate the rules can suffer severe academic consequences.  At the same time, I’m sure people have heard the expression “you’re only cheating yourself.”  You are all adults and expected to self-monitor.  You are expected to uphold ethical standards for your profession.  My opinion is that you pay the price on one level or another.  For the Christian perspective, read Crime and Punishment by Dostoevsky.  You have to make your own choices in this world—make sure they are the ones that serve your highest sense of integrity.

On a related note, I’ve become aware of a mindset that goes like this: ‘The goal is to figure out what (idiosyncratic) format the professor wants, regurgitate that at all costs, get the A, and sit back.’  You may have noticed our class discussions are designed to break that mold.  You have to learn to empower yourself, to garner sufficient information to self-critique, edit, analyze, synthesize, construct, persuade.  

The comments below are addressed to that end.

Many are much improved since last time, some less so.  Here are some specific suggestions regarding the assignment.

In setting out the procedural history, include the various claims brought by plaintiff.  Here, the Schneiders asserted four claims against Dr. Revici and the Institute: (1) fraud, premised on Dr. Revici's alleged promise to cure Mrs. Schneider of breast cancer; (2) medical malpractice; (3) a claim for lack of informed consent under N.Y. Pub. Health Law § 2805-d; and (4) a derivative claim (asserted by Mr. Schneider) for loss of consortium. 

Include the full procedural history, here as follows: After the district judge refused to charge the jury on the affirmative defense of express assumption of risk, the jury returned a verdict for the plaintiffs on the medical malpractice claim, and a loss of consortium claim. The jury awarded Edith Schneider and her husband $ 1 million and $ 50,000 respectively. Because the jury found that Mrs. Schneider was equally responsible, through her own culpable conduct, for the damages she suffered, the awards were halved to $ 500,000 and $ 25,000, pursuant to New York's comparative negligence statute, N.Y. Civ. Prac. L. & R. 1411. On appeal, Dr. Revici and the Institute challenge the district court's refusal to charge with respect to an alleged covenant not to sue and express assumption of risk as affirmative defenses, either of which would serve as a total bar to recovery. The Schneiders also argued that numerous evidentiary rulings were erroneous.

In this assignment I was less concerned with the evidentiary rulings, as the case is better known for its stance concerning assumption of risk.  You could have just picked one of the evidentiary rulings and canvassed it.  Most students did all right on this point.

Let’s discuss the covenant not to sue.  We know that New York law recognizes the efficacy of a covenant not to sue in the context of medical treatment.  

The issue in Schneider is whether the court should uphold a covenant not to sue in the context of medical treatment where: (a) the form was not labeled a covenant or agreement not to sue but was instead captioned "CONSENT FOR MEDICAL CARE,’ and (b) the one paragraph of the consent form bearing on legal liability ("release . . . from all liabilities") could have been understood only to relinquish claims currently existing, rather than to promise not to sue in the future on claims that may subsequently arise.


That’s not a run-on sentence.  The structure is sufficiently clear that a reader can understand what’s at stake. Moreover, another lawyer can understand exactly why the purported covenant not to sue may have been inadequate.


I’ve urged students at least this semester to drop the procedural part of the issue and holding. The reason is that students tend to get lost in “the court erred” and the like.  I want you to get to the heart of the dispute and if you meander into procedural issues without having sufficient background to understand them, you will lose focus.


Later you can incorporate procedural matters into the statement of the issue.  For example, here the question could be restated with its procedural focus as: Whether the trial court erred in submitting a claim for medical malpractice to the jury where patient had signed a purported covenant not to sue, but (a) the form was not labeled a covenant or agreement not to sue but was instead captioned "CONSENT FOR MEDICAL CARE, and (b) the one paragraph of the consent form bearing on legal liability ("release . . . from all liabilities") could have been understood only to relinquish claims currently existing, rather than to promise not to sue in the future on claims that might subsequently arise.


It’s true that: “The district judge did not err in declining to submit the covenant not to sue issue to the jury.”  But this tells another lawyer nothing about what happened in the case, nor why the covenant not to sue was inadequate.  Remember in your issue and holding to apply the relevant law to the relevant facts.

The court clarifies its rationale as follows: “A covenant not to sue . . . must be strictly construed against the party asserting it. Moreover, its wording must be 'clear and unequivocal.’”  You can work it out: think about how the case might play out in real life.  Courts are concerned about patients signing agreements promising not to sue their doctors; judges don’t want to allow docs to get away with negligence.  In order for such agreements to be enforceable, they have to be very clear, so patients know exactly what rights they’re giving up.  Make sure you can state the rationale in your own words, using legal language as appropriate. Do not simply string a bunch of cases together or dump in language from the opinion.   

Let’s turn to the assumption of risk issue.  The court tells us it holds that “there existed sufficient evidence -- in the language of the Consent for Medical Care form that she signed, and in testimony relating to specific consent informed by her awareness of the risk of refusing conventional treatment to undergo the Revici method -- to allow the jury to consider express assumption of risk as an affirmative defense that would totally bar recovery.”  The court goes on: “It was therefore error for the district court to deny the defendants' request for a jury charge on the issue, and we reverse and remand for that reason.”  

In my own words, the Schneider court held that where plaintiff, a patient, signed a form consent for medical care releasing the physician “from all liabilities,” agreed to refuse conventional cancer care and instead undergo a non-conventional medical treatment, and manifested awareness of the risk of this approach, the jury could consider whether plaintiff had expressly assumed the risk of injury, thus barring recovery for malpractice.  

I’ve stated the holding with sufficient specificity that another lawyer can tell exactly what facts contributed to the court’s decision that plaintiff’s actions could constitute express assumption of risk (completely barring recovery).

As its rationale for this holding, the court gives us some important language: “We see no reason why a patient should not be allowed to make an informed decision to go outside currently approved medical methods in search of an unconventional treatment. While a patient should be encouraged to exercise care for his own safety, we believe that an informed decision to avoid surgery and conventional chemotherapy is within the patient's right ‘to determine what shall be done with his own body.’” Subsequent cases will likely quote this section of the opinion.

It’s true that the district court held that express assumption of risk was unavailable as a defense to medical malpractice under New York law, and that the court of appeals overturned the district court’s ruling on this point.  It is also true that to reach its conclusion that the district court erred on this point, the court of appeals had to wade through cases and legislation.  Of equal significance, though, to the court of appeals was the task of determining whether there was sufficient evidence in this case to warrant an instruction of instruction to the jury that if plaintiff had expressly assumed the risk of injury, her recovery would be completely barred. That is why I took the holding to the next level of specificity, incorporating the salient facts.  In subsequent cases we’ll want to know: what evidence would be enough? What facts will lead someone to conclude that there was an express assumption of risk in the next medical malpractice case?  Those who are still confused on this point should re-read the discussion in Neumann (5th ed.) on pp. 45-46.  Among other things, Neumann advises: “allude to enough of the determinative facts to make the issue concrete.”   

A word about the case note: many students simply agreed with the court’s solution, stating that the court went to great lengths to craft its opinion.  It’s fine to agree with the court, but again it is your own analysis that counts.  

One student wrote: .  “An individual should be free to choose an informed [medical] decision insofar as he is competently aware of all the risks involved, and the law should honor a contract based on its clear and express terms, agreed to by the parties involved, even where it might be detrimental to one of the parties.”  This clearly and elegantly shows the student’s understanding of what was at stake.  This same student argued that the covenant not to sue should have been enforced, because even though it was not labeled “COVENANT NOT TO SUE,” the language could lead an ordinary patient to understand she was releasing the physician from liability for future action, and in addition, the physician testified that he went to great lengths to explain the form to Mrs. Schneider.  This shows original thinking.  

The student went on to argue that if Mrs. Schneider was sufficiently aware her choices as to assume the risk of the procedure, she “was fully aware of what she was doing and as such …aware of what the contract that she signed dictated;” thus, it was “hypocritical” (or unjustified) for the court to uphold the assumption of risk defense but not the covenant not to sue.  Again, this shows the kind of original, critical analysis that makes a case note sparkle.

Italicize case names you discuss such as Colton and Schneider.

Under “Likely Future Interpretation of the Holding,” what I wanted students to do was not to give a canned “narrow” and “broad” statement of the holding, but rather to imagine how future courts might use Schneider.  My bet is courts will open up the ability of patients to access (and physicians to offer) alternative therapies by allowing the parties to make clear choices (and binding agreements) concerning allocation of liability in cases of patient injury.

Please review all the comments below, not just your own.  Please come see me after class if you have any questions as to how to further improve.

A number of students need to work on improving their basic writing skills.  For some it is simply a matter of stripping away legalese and unnecessary clutter; for others, basic expression needs work.  This is an area in which I can provide limited advice, even in Legal Writing next semester; as Dean McIntosh pointed out, there is a separate course devoted to writing skills (whether or not the course is working properly is for other channels).  The comments below include this advice to one student: “The analysis of the court’s solution—there’s no other way to put it—is cluttered and doesn’t make sense.  The only remedy is to read it aloud for sense.  Say what you want to say, no more and no less.  We can go over this together, or you can read it to a classmate and try, as an exercise, to rewrite for clarity.  That would have great value.”  Students who find their marks at the margin should think about working hard to correct basic issues of written expression.  They may pass this course but find the struggle continuing down the line.  
I’ve noted below: “Once you lose the reader, it’s hard to get the reader back. Write for the reader, write for the reader, and write for the reader.”  The critical skill of re-reading your own work and editing for clarity is one you must acquire.  Do whatever remedial work is necessary during the break, as this will pay off.  I’ve tried to give some tips below.
At the same time, a number of students have clear and lucid writing and are progressing to the next level where their own mastery shortly will begin to shine.  Keep working, keep at it, and take your gift all the way.

To summarize, in general, to improve, two skills are critical: (a) develop your own analysis, and (b) write clearly. 

Finally, don’t focus on the grade—focus on what you can learn.

Student “A”
Do not compromise your student anonymity, please.

Facts – watch commas.  Don’t overload your sentences with stops that don’t belong there.

Please proof (“trail”).  Try using the “search” function on your computer.

Combine procedural posture into procedural history, then write so it makes sense to the reader.

Why was the affirmative defense of assumption of risk “inapplicable” to the case?  

Rationale is missing.

Judgment: run-on sentence with typo.

Case note: need comma after first “Revici.”

You’ve left c and d blank.

I’d like to understand why you think the court decided the case correctly.  Was its rationale correct?  Shouldn’t Dr. Revici have had a defense?  Didn’t the patient sign a form?  Isn’t the court taking “clear and unequivocal” too far?  Should the patient be allowed to assume the risk?  Was there in fact sufficient evidence for a jury to believe that she did so?  Analyze the case in your own terms, using your own analysis and language.

Student “B”

“AOR” (assumption of risk): How did the judge err—what was the error?  

“Trail.”

Rationale: is a run-on sentence.  Plunking in stuff that’s in the case doesn’t tell me you understand why the court decided the way it did.

Watch punctuation in second issue.  Watch typos: “an alleged” not “and alleged.”

See discussion above: “did not err” doesn’t help you.

I’m having a hard time understanding your third issue, holding and rationale.

You’ve got to work on your own analysis and ensuring your sentences make sense so a reader can follow them.  There’s a lot here just plunked in from the case opinion, which doesn’t showcase your understanding.

Case note – state the problem in your own words.

Precedents not presidents.

It seems from the case note, particularly # 5, that you do understand the principles at stake in the case.  “An individual should be free to choose an informed [medical] decision insofar as he is competently aware of all the risks involved, and the law should honor a contract based on its clear and express terms, agreed to by the parties involved, even where it might be detrimental to one of the parties.”  Well said.  Now you’ve got to work on the brief itself.

Student “C”
The evidentiary issue is a bit complicated, and I find it hard to understand what you’ve written.

Essentially the question is whether the effectiveness of Revici’s treatment was relevant to the malpractice claim. The court decides it isn’t, although the court tells us that the effectiveness of Revici’s treatment would be relevant to show that he did not make a false representation with intent to defraud; nonetheless, it was “harmless error” to exclude this evidence at trial.
Exactly how was the consent form purportedly ambiguous or lack “the precision required by New York Law?”  Tell us—apply facts to relevant law in both the issue and holding.

Show me under “rationale” that you understand why the court decided as it did.

The question is not only whether NY recognizes express AOR, but whether the requirements for express AOR could be met under these facts.  We need to know the facts so we can apply the holding of Schneider to future cases.  As you’ve stated the case, we know nothing about this particular plaintiff.

I’d like to understand why you think the court decided the case correctly—see queries under Student “A.”

Student “D”
Facts, procedural history: crystal clear.

Covenant not to sue: per above, we need to know why the covenant could not be used as a defense.  What facts are relevant?  In Colton the covenant was clear—why was it murky here?  All you have to do is fill in the facts.

AOR: the same.  What was the “sufficient evidence?”  Spell it out.

Comments: you understand “harmless error”—the mistake would not have made a difference in the outcome.

What I was looking for in the issue and holding (or even rationale) you have in your analysis of the court’s solution; it belonged, however, in the brief.

Fine job on the case note, though I’m wondering if you really believed plaintiff couldn’t figure out that she was promising not to sue the doctor.  You can be more precise with language—for example: “this sort of form may influence a patient to believe that”—I’m not sure that tells me why the patient is led to believe one thing over another.

Student “E”
Facts, procedure – clearly written.  Your format also makes for easy reading.

See earlier discussion of AOR.

Consent issue – the specificity is good, but see above discussion.  The question is what exactly was missing in the consent form.

Thorough and clear discussion of the rationale for express assumption of risk—you have tracked the court’s reasoning, following the applicable statute and cases.  Well done.

Watch pronoun references such as “it” and “they”—it’s best to state to whom these refer.

Again, try to tell us exactly what was off about the consent form rather than concluding that the form was ambiguous.

Note: it’s express (not expressed) AOR.

“Trail” court.  There are quite a few typos in the analysis of the court’s solution.  (Court’s—please review the grammar tutorial regarding the possessive).

I tend to agree with your analysis of the covenant not to sue and am glad you decided to showcase your disapproval of the way the court decided this issue.

Watch for long, breathless sentences as they can confuse the reader.

Student “F”
See comment to student “E” re AOR.

It’s preferable to state the holding in one sentence if you can.  What is “choosing choice?”

How did Mrs. Schneider assume the risk?

“it was cancel”—watch grammar.  

Write the holding in such a way that the reader can understand.  What is “doubtful probative value?”  These are the court’s words but I’m not sure you understand them.  I have the same comment regarding the rationale.

“was not erred”—watch grammar.

“his…his”—watch pronoun references.

?”.” doesn’t really work.  See if you can figure out the best punctuation.

Issue (iv) – 3 issues are sufficient for the assignment; in any event, watch tenses (“exempt…met”).

What is “requisite of criteria?”  What was wrong with the form she signed?  You have it in the rationale, though it could be succinctly incorporated into the holding.

“and we reverse” is the court’s language.  Use your own instead.

Case note:

“was…erred” – doesn’t make sense.

State the problem in your own terms.

See comments under case note for student “A.”

Student “G”
Do grammar tutorial: review possessive (‘s).

See above discussion of issue and holding.

State the holding in your own terms; do not plunk in a quote from the case.

How was the covenant unclear and equivocal?

We need to understand what was the dispute regarding assumption of risk—what salient facts mattered.

“It is important that the express AOR be taken under more serious analysis and that the jury be directed properly.”  What does this mean?  What does it add?  

The next sentence makes no sense.  

“In using this precedent, the court was able to examine the issues regarding having am [an!] express AOR and an implied AOR in assumption of risk in malpractice cases.”  This adds nothing.  What do you think of the case?  We need your analysis.  It’s hard to understand what you’re trying to say in these paragraphs.  Once you lose the reader, it’s hard to get the reader back. Write for the reader, write for the reader, and write for the reader.

Student “H”
Issue 1 – if the sentence is not grammatically correct, it makes no sense to the reader.  Re-read aloud and see if it makes sense; if not, edit.

Holding – watch pronoun references (“they”); run-on sentence.

As I get to the first rationale, the writing needs a lot of work.  Every sentence is starting with something ponderous and untenable.  This is not meant as wounding criticism—it is meant to help you look critically at your own work-product.  For example: “According to the trial court they eliminated….” “The evidence was shown that the effectiveness….”  “This is evident when…” “Instead Dr. Revici’s liability was established….”  Go back and figure out what you’re trying to say.  Then write it: simply, clearly, effectively.  Cut the clutter, the excess, the unnecessary frills, the ponderous sentence construction.

Once you lose the reader, it’s hard to get the reader back. Write for the reader, write for the reader, and write for the reader.

Similarly in issue 2: “did the medical consent form … meet the specified implication….” What are “specified implications?”  Edit, edit, edit.  Language is your tool.  You must make the language work for you.

“Indisputable language”—what’s this?  Whose word is “indisputable?”

State the holding in one sentence, not three.

Watch typos and grammatical errors.

Case note – again, “the plaintiff must concur to endure…”  The ideas may be here but they are buried in your prose.  And yes, such burial can make a difference between the grade that might have been and the one that is.

Proofread carefully for typos.

Student “I”
State the holding as one sentence that can be used to argue a later case one way or another.

Do not string-cite a bunch of cases.  State the rationale in your own language, showing that you understand the court’s reasoning.

“commensurate of that of….” – wordy and confusing.  “which …. which” – wordy.

Why was the consent form inadequate?  Put this in your holding – the salient facts.

Put the period inside the quotation marks. 

“The courts held” – it is the court that held (no plural).  Just state the holding without saying that the court held this.

“Did … recognized” – watch tense.

Write the rationale in such a way that the reader knows you understand it.

The jury award was rendered in the court below—it is not part of the judgment here.

Case note – “was justiciable”—too fancy and bloated; what do you really mean?

If you’re going to cite a bunch of cases, tell us what you make of them.  What’s your take on Schloendorff?

You make good points—for example with respect to Mrs. Schneider’s awareness of what she was doing—but then bury these points in your prose or poor writing (for example: “As in Mrs. Schneider’s case, she knew that the treatment provided by Dr. Revici was a deviation from standard medical practice that was no secret”).  What’s wrong with that sentence?  If it doesn’t read well, it throws the reader off and you lose your audience.  Period.

Good argument with respect to the ‘parade of horrors;’ the question is how do you strike the balance?

Student “J”

This is a case, not a motion, for medical malpractice.

Suit not suite.  Read the first issue and holding: rewrite for grammatical sense.  The sentences as written do not make sense.  If they don’t make sense a subsequent lawyer can’t understand how you interpret the case.

Watch possessive (court’s not courts).

Show from your statement of the rationale that you understand why the court decided the way it did.

“Lacks the precision”—why? How is it unclear and equivocal?  What are the salient facts?

Avoid “in regards to”—it’s interfering with your analysis.  Give us your understanding.

The writing needs work so that the reader understands your analysis.  See also above comments regarding the case.

“It is the duty of the court to interpret and apply the law”—you have to interpret the law and tell us whether the court’s analysis is sound.  As you go ahead and do in (2).  It’s good that you’ve stated your opinion that the consent form was sufficiently clear to manifest the patient’s agreement to not sue the physician for providing the non-conventional treatment.  At the same time, the subsequent language is murky and needs re-working.  Continually read and re-read for clarity.  (3) does not make sense to me.

In general, for you I think less is more.  Strip away the formal language and write what you think: simply, clearly, directly to the point.  We can work together on this.

Student “K”
Sometime you need legal language: “diversity” not “diverse.”

1st holding – it’s all here but state it in a sentence.

Rationale – grammar off.

Issue 2 – “qualifies” not “qualify.”

State the holding in one sentence.  Incorporate salient facts.  Why was the covenant supposedly inadequate?

“The of the” suggests you are failing to proofread your paper.

“Whether P’s AOR is applicable to D’s affirmative defense under New York law:” this makes no sense.  What do you mean by “is applicable to?”  The reader has to know you understand what you’re talking about.

Holding 3 – it’s good you’ve incorporated salient facts together with relevant law; now the trick is to get this into one clear sentence.

“Reversed” not “reverse.”  Watch tense.

Learn correct use of the possessive (court’s).

I’m not sure how you come out on the consent form issue—what the court correct or not?  Was the form misleading, or was it sufficient to inform the patient as to what she was agreeing?

How does Scholendorff weaken the case?

Student “L”
These comments are applicable to your paper and to most if not all students: 

· it is not “expressed” AOR.  You must read the case (and proof your paper) at this level of detail.

· write the holding as one sentence.

· watch pronoun references (“it,” “they,” “he’) – it’s best to state to whom you’re referring.

· review the possessive (plaintiff’s consent versus plaintiff consent).

· Be careful about citing lots of cases in the rationale.  The rationale has to be written in a way that showcases your understanding of the court’s reasoning.  String-cites of cases can confuse and lose the reader.  Pick the most important case or cases, but give your analysis of how the court justified its holding.

“either expressed on implied agreement absolve”—this string of words is meaningless; it suggests you are copying language from the opinion instead of making your own analysis.

2nd holding: fine.

“The records of patients amply provided evidence of effective of the treatment, therefore they had no bearing on the case.”  Does “they” refer to the patients, their records, the treatment, or the treatment’s efficacy?  That’s what I mean by “watch pronoun references.”  Also, the sentences makes no grammatical sense and hence no sense.  Rewrite for clarity.

2nd rationale again seems like a bunch of language strung together from the opinion.  Show that you understand the court’s reasoning.

“failure to exercised” – watch tense.

Case note—it was thoughtful to shocase s. 6527(e)(4) from Charell.  Even though this statute does not appear in Schneider, it is relevant to your analysis.

You also make a good point about the patient’s awareness of what the consent form implied.

Overall, the sentences lack grammatical sense and therefore clarity.  You might wish to focus on clearer sentence construction for the next assignments.  Read and edit continually for clarity and sense.  Also proofread: for example, “the courts also respects a patient rights….”  This sentence needs a lot of work—see if you can spot the necessary corrections.

Student “M”
Why is there a semi-colon in the middle of the first issue?

“Trail” recurs throughout.

“Whether a ‘consent for medical care’ met the requirements of a ‘covenant not to sue’ which an appellant having a right of action agrees not to assert that right thus, relinquish a medical doctor from any liabilities pursuant to New York laws.”  Read this aloud and you’ll see that the idea is buried in the prose.  Grammatical errors are not technical errors; they bear on the sense and meaning of the sentence.  Can you rewrite this for clarity?

What about the consent form was unclear or equivocal?

The 2nd issue suffers from the same lack of clarity.  You might be missing a word or need to reorder the words. Whatever the remedy, it separates clear expression from gibberish.  Please, read your sentences aloud to see if they make sense.  Remove commas that don’t belong or insert commas that are necessary to make the thought coherent.

Try to state the point orally in your own words—sometimes this will lead you to clear expression.

What facts manifested the express assumption of risk?

I don’t understand the rationale at all.

“All of these problems were present under the statute in accordance as it were in the state of New York.”  This doesn’t make sense. Rewrite for clarity.

Check rules on possessive: court’s versus courts’.

Watch typos – “pervious.”

The analysis of the court’s solution—there’s no other way to put it—is cluttered and doesn’t make sense.  The only remedy is to read it aloud for sense.  Say what you want to say, no more and no less.  We can go over this together, or you can read it to a classmate and try, as an exercise, to rewrite for clarity.  That would have great value.

Student “N”

“Do to the latter” – due?

Watch pronoun references.

1st holding – ok, but you could substitute “a physician” for “Dr. Revici” and someone else down the line would make better use of your statement of the issue.

Watch grammar, typos (1st rationale).

Try to reduce your statement of the holding to one sentence, and incorporate relevant facts (see above discussion).

There should be no typos whatsoever in your finished work product.  Read through.

Holding 3 – use your own language, incorporating relevant language from the opinion as necessary.  That way your own analysis shows, rather than a rehash of what the judge stated.

Don’t string-cite cases in the rationale; bring in your own analysis.

The problem: good statement, showing your understanding.

Review possessive.

Analysis of court’s solution – try to be more concise.  The discussion meanders a bit.

Student “O”
LEXIS rather than LEXUS.  “Covenant, not to sue.”  “The Form signed….” Proofread carefully.

See above general comments.  “The form … lacks precision…..” is the court’s language, but what’s missing is your own analysis.  The brief in general does not indicate to a reader that you understand how to extract the issue, holding and rationale.  We need to meet to discuss.

I don’t understand what you have under the court’s analysis.

Student “P”
Who is “Enid” Schneider?

Indentation is confused in the facts.

So is paragraph spacing.  Try to create clean, consistent formatting.  When you submit briefs to court you will be required to do so.  Clear formatting now also helps the reader and shows your thoroughness, professionalism and polish.

The physician is not “exempted from a law suit.”  He or she may have a legal defense to a claim for malpractice.

Why was the form “deficient?”

Check language, grammar of rationale and rewrite for clarity.  The ideas are present but a bit obscured by prose.

The holding satisfactorily incorporates relevant facts but needs to be cleaned up a bit for clarity.

“The court found no reason restricting a patient”—use your own language to explain your understanding; use legal language only when relevant.

Where is the case note?

Student “Q”
Do not put your student name on the paper.

Single spacing is fine if you double space between paragraphs.  Save the trees.

Please review the general discussion above regarding use of “did the court err.”  We need to know the specific details of each ‘error.’  Please review above discussion regarding detail necessary as to the covenant not to sue and assumption of risk.  As well, what was disputed with respect to the evidence?  Be specific.  How was the issue resolved?  Be specific.  Think what you would say to another lawyer who asked you what was at stake and how it got resolved.

Watch typos (“evidentry”).  Watch typos and grammar in the rationales.  Write the rationale showcasing your own analysis.  What does it mean when you say a covenant must be “strictly construed…” and must be “clear and unequivocal?”  Show that you understand these terms, by describing how they operate in context.

Case note – be sure the sentences shine and make sense.  Use full sentences. Avoid using “they” to describe what the court did.  In general, the writing needs a lot of work.  There are mistakes, and some of the sentences don’t make sense.  Check each sentence for meaning and sense.  

Please review general comments regarding likely future holding.

Student “R”
Check rules regarding use of “however.”

“She told him no” is colloquial.  Revise for clarity.

Leave procedural matters to procedural history and do not repeat in the facts.

Review rules about use of “if” versus “whether” (for issue and holding 1).  As written, the 1st holding does not make grammatical sense and therefore does not read in a way that makes sense to the reader or another lawyer.  Review and rewrite.  What you need to add here also is “and therefore constituted medical malpractice.”

“Given that….” is not a full sentence.  It needs to be.

“an unclear”

The agreement does not state an “exemption;” it releases the physician from future liability claims.

Try to rewrite the issue and holding without passive voice.

It’s also important to note that this is a covenant not to sue, not just any agreement.

Do not refer to the court as “they.”  Use “the court” or the name of the court (i.e., the Second Circuit, or the Court of Appeals).

Try to state the rationale more concisely.  Imagine that you have explain the rationale to another lawyer.

“recognize  as a defense … an express assumption of risk to totally bar recovery”—this is worded in a confusing way.  Try to edit for clarity.  

You make a good point that she intentionally (knowingly and voluntarily) signed the form desiring to get unconventional treatment.  Consider adding the facts mentioned in the general comments above.  Recall that Dr. Revici testified that he explained the form to her in great detail.  This is a point worth making.

“Whereas … in when…” is confusing.  You do, however, note well the distinction between express and implied assumption of risk.  

“was there” rather than “was their”

“trail”

Do you really think the covenant not to sue was ambiguous?  I don’t see your analysis here, only a working through of the court’s analysis.

I don’t understand your answer to 3 on the case note.

In general, the writing can be clearer, sharper, with typos and grammatical errors cleaned up, and a more concise prose through which your analysis can shine.

Student “S”
Facts, procedure: succinct, well written.

The court “stated” rather than “said;” the former is more elegant.

The AOR issue and holding are well stated.  

Although as noted above, I’d prefer for this statement of the issue to incorporate the salient facts, you did a great job in incorporating the procedural point without getting lost.  (The point you note is that the court was required to charge the jury on the issue of AOR, where evidence was presented that could satisfy the defense).

Review rules regarding use of “however.”

Nice observation that the court stopped short of determining whether in fact plaintiff has assumed the risk (since this is something the jury must find).

You do in the rationale flesh out the evidence that suggested that plaintiff had assumed the risk of injury.

Again, I would have preferred the salient facts incorporated in the statement of the issue and holding with respect to the covenant not to sue, but the writing is nonetheless clear and your succinct statement of the rationale shows you understand the court’s logic and focus.

Good statement of the problem in the case note.

You correctly note that the case could still go either way on remand.

Use “their rather than “there.”

You make an unusual and compelling argument that the evidence regarding the effectiveness of treatment was in fact crucial to the issue of malpractice.  I agree that the court sidestepped this issue with a bit of semantics. You present a thorough understanding of the case in your preferred solution.  

Nice note on statutory interpretation at the end.

There are some things that can be improved upon, but in general the brief shows a penetrating understanding of the case and of legal method.  Good work—keep building.

Student “T”
“Did the court erred”—watch tense.

Per general and student-specific comments above, try to incorporate specific facts into the issue and holding.

Try to write the rationale in your own words—why did the court decide the way it did?

Another lawyer needs to understand the holding so he or she can apply that holding to future cases.  Make it fact-specific.  For example, what evidence was allowed or disallowed and why?

“Primary assertion of error” is the court’s language.  Use your own, unless necessary to convey a legal term of art or piece of the opinion that’s absolutely essential.

“Reversed and remand”—watch tense.

“Driver’s license?” 

Note that the concept is not an exemption but rather a defense to a lawsuit.  We have claims and defenses, as discussed earlier in the semester.

Analysis of the court’s solution—how specifically did the court use precedent? Was the court fair in construing the covenant not to sue against the physician?  Wasn’t Mrs. Schneider on notice that she’d be waving claims against Dr. Revici? What is your critique?  If you agree with the court, what’s your position on how clear such covenants not to sue need to be?

If she assumed the risk, would it not also make sense to say that he agreed to release the physician from all claims?  How can you come out one way on the assumption of risk issue and the other way on the covenant not to sue?  Let’s see your analysis.  A reasonable judge could indeed have come out differently.

Future interpretation—what we want to know is how this case will likely shape the behavior of patients and physicians in future situations that are similar.  You allude to this but need to flesh out the argument.

Student “U”
Facts, 1st sentence: run-on.

Review use of “however.”

Please remove all the small letters and numerals and simply use the headers and format indicated in class.

Apply the relevant facts to the relevant law: what are the “prescribed limits,” specifically?  What you have in the first rationale has to be folded into the issue and holding as discussed above.

Watch punctuation: “Does New York law; in malpractice cases….”

2nd issue and holding: same comment as 1st.

“Consideration was given to all evidentiary arguments, and they were found to be without merit.” This does not tell another lawyer anything about what was in dispute or what was decided.

In your case note, what I want to know is whether you think the court was fair in the way it used Colton.  For example, was the covenant not to sue really that ambiguous?  Would the heading really make a difference?  See comments to students above regarding critique of the court’s reasoning.  

In general the paper will be easier to read without all these numbers and numerals—please delete all. Instead, write in compelling paragraphs.  Make the prose work for the reader.

What’s needed under (e) is not a technical restatement of all the cases cited, but rather how you perceive physician-patient behavior will be shaped in the future as a result of this case, and how future courts are likely to view doctrines such as assumption of risk.

Student “V”
Please reformat so margins are less squashed.

What was deficient in the covenant not to sue and the express assumption of risk?  See above.  Incorporate relevant facts in issue and holding.

Also, write the rationale in your own language, so that you explain the court’s reasoning.

What evidentiary arguments were challenged, and with what result?  This must be plain from your statement of the issue and holding.

In the case note, it is not sufficient to simply list the cases used by the court.  You must analyze how the court tackled the case and discuss and explain your own concurrence or dissent.  Tell us why you agree (or disagree) with the court’s analysis, supporting your argument with independent assessment of precedent cited by the court.  The case note is too generic.

Student “W”
Missing

Student “X”
Watch typos in procedural history.  

The 1st issue doesn’t make sense.  Try rewriting in the form of one specific question to be solved, such as “whether….”  The issue should incorporate relevant law and facts.

“permit an absence and/or dismissal” isn’t quite the right concept.  Also, don’t try to jam two ideas into one phrase.  It’s confusing to the reader.

Use full sentences (rationale).

AOR holding – missing a word.

The 3rd holding does not address the issue.  This is confused.

State the rationale in a way that indicates that you’ve digested the case and can explain the court’s reasoning.

The case note has a lot of typos; the writing lacks clarity.  Some good ideas may be present but the writing has to sparkle so the reader can access what’s in your brain.

Marks Given

1st


2nd
37:  
1 student

0
Fail

38-39:
9 students

4
Borderline fail/pass

40: 
1 student

0
C

42-45: 
5 students 

6
C
47-49: 
1 student

9
Borderline C/B

50-55: 
5 students

2
B

57: 
1 student

0
B

63: 
1 student

1
B+
72: 
0 students

1
A
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Next assignment due: November 25, at 4 pm, to LLB secretary.  No exceptions.  Polish the writing, and proofread for typos.  Pretend you are explaining the case to another lawyer: showcase your own analysis.

Legal Methods – Assignment 2  (double anonymity)
	A
	51
	20.4   

	B
	47
	18.8

	C
	49
	19.6

	D
	48
	19.2

	E
	63
	25.2

	F
	47
	18.8

	G
	44
	17.6

	H
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	16.8

	I
	47
	18.8
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	16.8
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